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BY DAVID A. DIAMOND

DICKENSON, PEATMAN & FOGARTY

The death tax:
going…going…not gone!

If you are thinking about dying in
2010 to save taxes, you may want to
reconsider. Or at least keep an eye on
Washington while you make funeral
arrangements. That’s because Congress
is on the verge of saving the estate tax
or “death tax” from extinction, thanks
to Senate Bill 722 (Baucus, D – Mont).

How We Got Here
Back in 2001, Republican efforts to

repeal the death tax permanently were
thwarted. Instead, lawmakers passed a
schizophrenic statute that provided
some tax relief but left estate planners
and clients mired in confusion and un-
certainty.

Under the Economic Growth and
Tax Relief Reconciliation Act of 2001
(“the 2001 Act”), the maximum estate
tax rate was reduced from 60% to 45%,
the exemption was increased to $3.5
million (phased in over eight years), and
the estate tax was repealed in 2010 for
one year only. Unless Congress takes
action, the 2001 Act will sunset on
December 31, 2010, restoring the $1
million exemption and 60% tax rate for
2011 and beyond.

Like a bar patron at closing time, es-
tate tax repeal under the 2001 Act – even
if it had been permanent – was not as
attractive as it first appeared and came
with plenty of baggage. For example, to
partially offset lost revenue, the capital
gains tax was surreptitiously increased by
capping the basis step-up at death. In
effect, Congress bestowed a gift with one
hand while it picked your pocket with
the other. Additionally, the 2001 Act’s

phase-out of the state death tax credit en-
couraged many states (not California,
due to a constitutional prohibition) to
enact their own estate tax systems, creat-
ing a minefield for individuals with
multi-state assets. Finally, de-unification
of the estate tax and gift tax exemptions
(the latter being frozen at $1 million)
further complicated planning.

2009 Proposed
Legislation

We finally got a preview of the Con-
gressional fix we have been anxiously
awaiting since 2001 with the introduc-
tion in March of Senate Bill 722
(Baucus, D-Mont). Under Baucus,
which essentially mirrors President
Obama’s campaign position, the one-
year repeal of the estate tax scheduled
for 2010 is gone. Instead, the current
$3.5 million exemption will continue
into 2010 and beyond with annual cost-
of-living adjustments. The 45% estate
tax rate will be retained, and the estate
and gift tax exemptions will be reuni-
fied at $3.5 million.

“Portability”
Senate Bill 722 also introduces a

radical new concept into the estate tax
law: “portability” of exemption between
spouses. To demonstrate how portabil-
ity compares to the current “use it or
lose it” system, consider the following
hypothetical:

Homer and Marge have a commu-
nity estate of $5 million and no estate
plan. Homer dies in January 2009 when
the exemption is $3.5 million. Marge
inherits Homer’s $2.5 million estate by

intestate succession. Marge, now worth
$5 million, dies in December 2009.
Marge’s $5 million estate exceeds her
$3.5 exemption by $1.5 million, gen-
erating an estate tax of $675,000.

One might reasonably ask why there
is an estate tax of $675,000 when a
married couple is supposed to have a
combined $7 million of exemption.

What happened to Homer’s $3.5
million exemption? The answer is that
the exemption is a “use it or lose it”
proposition. Because Homer’s estate
went to Marge outright, his exemption
vanished.

This unfortunate result can easily be
avoided through proper planning. If
Homer and Marge had consulted with
an estate planning attorney, they would
have been advised to create an “A-B trust
plan.” Under this arrangement, Homer’s
estate would fund an irrevocable trust
(“bypass trust”) for Marge’s benefit dur-
ing her lifetime, with the remainder, if
any, passing to the kids at Marge’s death.
Because the assets in Homer’s bypass trust
would be excluded from Marge’s taxable
estate, her $3.5 million exemption would
cover her $2.5 million estate. The kids
would receive the entire $5 million es-
tate free of tax, a $675,000 savings.

Under portability, Homer and
Marge could achieve the same tax sav-
ings without paying a lawyer to draft
an A-B trust plan. At Homer’s death,
his $3.5 exemption would pass to Marge
along with his assets. As in our original
hypothetical, Marge would still have a
$5 million estate, but now she would
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have $7 million of exemption (hers plus
Homer’s), easily wiping out the
$675,000 estate tax bill.

So if Congress enacts portability, no
one will need a lawyer to draft an A-B
trust plan anymore, right? Wrong! What
if Homer has children from a prior mar-
riage? Thanks to portability, Homer no
longer needs a bypass trust to save taxes,
but he still needs one to ensure that his
estate will go to his children rather than
to Marge’s next husband or her children
from a prior marriage. Marge still ben-
efits from portability, however, because
Homer’s unused exemption of $1 mil-
lion (remember that he had $3.5 million
of exemption but only a $2.5 million
estate) would not be lost, as it would be
under current law, but would augment
Marge’s exemption, giving her a total of
$4.5 million for later use.

In theory, portability would simplify
and reduce the cost of estate planning
for married couples, at least for those in
first marriages. But closer examination
reveals that these benefits may not be
real. The reason is that the only way to
preserve the unused estate tax exemp-
tion of a deceased spouse is to file a
timely estate tax return.

Currently, an estate tax return is not
required where the deceased spouse’s
estate is less than the exemption
amount. However, under portability,
one would always file an estate tax re-
turn regardless of the size of the estate
to preserve a deceased spouse’s unused
exemption “just in case.” After all, even
if the surviving spouse does not have a

taxable estate today, one cannot predict
with reasonable certainty the value of
the estate at death. What if the surviv-
ing spouse wins the lottery or remarries
and inherits from a wealthy second
spouse?

If portability in the form proposed
becomes law, the IRS is going to be
swamped with thousands of “just in case”
estate tax returns filed for the sole pur-
pose of preserving estate tax exemption
that might not even be needed. Mean-
while, the legal fees theoretically saved on
estate planning services at the front end
will instead be spent on estate adminis-
tration services at the back end. So much
for simplification and cost savings...

What Should You Do?
The odds are good that federal es-

tate tax legislation in some form will be
passed into law this year. When that
happens, it will be imperative to review
your estate plan with your attorney to
determine whether your documents
should be re-written. This is especially
true if your estate plan is already out of
date.

For better or worse, it looks like the
federal estate tax is going to be around
for the foreseeable future. That might
not seem like good news for you, but
for attorneys who make a living draft-
ing trusts and administering estates, it
is very good news indeed. ■

David A. Diamond, a shareholder in the
law firm of Dickenson, Peatman & Fogarty,
is a California State Bar Certified Specialist
in Estate Planning, Trust & Probate Law
with 25 years of experience.

“
”

For better or worse, it looks like the
federal estate tax is going to be around

for the foreseeable future.

Dickenson, Peatman & Fogarty
809 Coombs Street, Napa • 707-252-7122

50 Old Courthouse Square, Santa Rosa • 707-542-7000
www.dpf-law.com
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Protecting agricultural lands
through the Williamson Act

BY THOMAS DAVENPORT

BEYERS ❘COSTIN

The California Land Conservation
Act, which is usually referred to as the
Williamson Act (after its author, Assem-
blyman John Williamson), was enacted in
1965 with the purpose of preserving
agricultural and open space land from
premature and unnecessary urban devel-
opment. The program has been popular,
and property owners have enrolled about
16 million acres of the 30 million acres of
agricultural property in the state in the
Williamson Act Program. According to
the California Department of Conserva-
tion (“DOC”), as of 2007, property own-
ers in Marin, Mendocino, Napa, and
Sonoma counties have enrolled approxi-
mately 85,000 acres, 500,000 acres,
70,000 acres, and 270,000 acres, respec-
tively. The Program, however, creates real
constraints on a property owner’s use of
land, such that participation in the Pro-
gram requires a careful evaluation of
development alternatives.

Why is it so popular? According to the
DOC, average real property-tax savings
that accompany participation in the
Williamson Act Program amount to be-
tween 20% and 75%. The DOC states
that one in three farmers or ranchers it
surveyed claim that without the property-
tax savings of the Williamson Act Pro-
gram, they would no longer own their
property.

Overview of the
Williamson Act Provisions
Property taxes are reduced because the

property-tax assessments of land restricted
by Williamson Act contracts are based on
the income generated by the agricultural
use of the land, rather than the fair mar-
ket value of the property. Local govern-

ment receives a partial subvention (a
reimbursement, really) of the foregone
property-tax revenues from the state to en-
courage local government to participate.

The Williamson Act’s tax-reduction
mechanism is unique. Provided property
is situated within a Williamson Act pre-
serve designated by resolution of a local
government, the property owners within
a preserve can voluntarily enroll in the
Williamson Act Program by entering into
a contract with the local government.
Pursuant to the contract, which runs with
the land and is binding on successor own-
ers, the property owner agrees to restrict
land to agricultural or related open space
uses and “compatible” uses. Depending
on the jurisdiction, compatible uses in-
clude a residence, some guest houses,
accessory structures necessary to the ag-
ricultural operation, and other uses con-
sistent with the agricultural nature of the
property.

 Each local government creates its own
rules as to the properties that can qualify
for Williamson Act contracts. For ex-
ample, Sonoma County allows enrollment
of properties of 10 acres or more if the
land is considered “prime” agricultural
land – meaning capable of carrying at least
one animal per acre, or land planted to
crops generating $200 per acre in gross
revenue (typically grapes or orchards).
Meanwhile, land that produces between
$2.50 and $199.99 per acre in gross rev-
enue (typically grazing land) must be at
least 40 acres in size to qualify for a
Williamson Act contract.

The contracts have a minimum term
of 10 years and automatically renew each
year, so that no less than 9 years always

remain on the contract term until the con-
tract is terminated or a party provides no-
tice of non-renewal. A “super” Williamson
Act contract alternative also exists pursu-
ant to which the property owner may re-
strict land uses for 20 years for an addi-
tional 35% property-tax savings.

Typically contracts are terminated by
notice of non-renewal. When this notice
is provided – either by the local govern-
ment or the property owner – the con-
tract lapses over the remaining 9 years and
is void at the end of the term. During the
phase-out period, property taxes gradu-
ally increase until they reach non-restricted
levels at termination.

The ability to unilaterally cancel the
contract is tightly restricted and expensive.
The landowner must pay a fee of 12.5%
of the full market value of the property.
In addition, the local government must
agree to the termination but must first
make findings that the cancellation will
not reduce agricultural or open space
lands, and that the cancellation is in the
public interest. In light of these rules, a
property owner almost certainly cannot
cancel the contract in order to subdivide
the property for even partial non-agricul-
tural use, as to do so would reduce agri-
cultural lands.
Enforcement and Penalties

What happens when a property owner
breaches the obligation to limit use to ag-
ricultural and compatible uses? Prior to
the passage of Assembly Bill 1492, which
took effect January 1, 2004, local govern-
ment could bring an action to enforce the
contract or cancel the contract after mak-
ing the required statutory findings and
requiring payment by the property owner
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of the cancellation fee. As these choices
were not particularly attractive to local
governments, they tended to overlook
some breaches. AB 1492 sought to rem-
edy this situation by providing an addi-
tional remedy for a “material breach of
contract,” which arises from the construc-
tion of buildings(s) exceeding 2,500 square
feet that were not permissible under the
contract or applicable law. When a mate-
rial breach is found, the owner may elimi-
nate the condition that resulted in the
breach (i.e., remove the offending struc-
tures) or be assessed a penalty for the por-
tion of the contract made incompatible
by the breach. The penalty is potentially
quite steep: a maximum of 25% of the
unrestricted fair market value of the land
and 25% of the value of any incompat-
ible improvements.

Owners must be very cautious about
erecting improvements even with local
government approval as the DOC takes
the position that a property owner is sub-
ject to these enforcement penalties even if
the structures were approved by local gov-
ernment. Additional amendments to the
Williamson Act effective January 1 of this
year make it clear that local government
cannot utilize the cancellation mechanism
as a method of resolving material breaches
of contracts.

Interestingly, the DOC tests the ma-
terial breach of contract on a contract-ba-
sis, not a parcel-basis. Hence, if a prop-
erty owner has four parcels under a single
contract, even though each parcel could
separately qualify for its own Williamson
Act contract (perhaps because each parcel
is 10 acres or more and is planted to vines),
that owner would be restricted to one resi-
dence, one guest house, and other im-
provements consistent with the vineyard
use. By contrast, if that owner had in the
first place obtained four separate contracts,
one on each of the parcels, then that owner
would be able to build residences (and
other compatible improvements) on each
of the four parcels. This distinction be-
tween contract-basis versus parcel-basis is
particularly significant when a property
owner with a long-standing Williamson

Act contract seeks recognition of multiple
historical parcels through administrative
certificates of compliance (i.e., formal
agency certification of separate, legal par-
cels).
Subdivisions and Other Land

Use Applications
The subdivision of Williamson Act

contracted property is challenging. Un-
der the California Subdivision Map
Act, the county must deny approval of
a tentative map if the resulting parcels
would be too small to sustain agricul-
tural use or the subdivision will result
in residential development not inciden-
tal to commercial agricultural use.
Land is conclusively presumed to be
too small to sustain agricultural use if
it is less than 10 acres in the case of
prime agricultural land, and less than
40 acres for other agricultural land.

Lot line adjustments of land subject
to the Williamson Act are performed by
rescinding the existing contract and si-
multaneously replacing it with a new
contract or contracts. There cannot be a

decrease in the total amount of the acre-
age restricted and, among other techni-
cal requirements, the lot line adjustment
cannot result in a greater number of de-
velopable parcels than existed before. So,
under the scenario above, the four-
parcel property owner could not propose
a lot line adjustment to cause the rescis-
sion and replacement of the single exist-
ing contract with four new contracts, if
the result would be to increase the num-
ber of developable parcels. These rules
on lot line adjustments have been ex-
tended through January 1, 2010.

Conclusion
In short, the Williamson Act presents

a tremendous opportunity for the rural
landowner to realize significant real
property-tax savings. However, before
entering into the 10-year commitment
that a Williamson Act contract entails,
the property owner should carefully
evaluate future development options
and perform adequate due diligence as
to any historical parcels that make up
the owner’s property. ■

A shareholder at Beyers|Costin, Thomas
Davenport specializes in business organization
and finance, as well as real estate acquisitions,
leasing, sales and development, with an em-
phasis on wineries and vineyards.

Beyers ❘ Costin
A Professional Corporation
707-547-2000 • www.BeyersCostin.com
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New game. New rules. Same you.
Strategic planning in the new economy

BY STEVE JANNICELLI

MOSS ADAMS LLP

“We can’t put our pieces on the table
until we know what game we’re playing.”

This was the response of a character in
a television series when faced with a very
interesting and unexpected “move” by a
competitor. As he struggled to determine
the next steps, he realized that he didn’t
know exactly where he was or whether the
goals he thought he knew were still valid.
With such paralyzing questions, it is im-
possible to develop a strategy.

This is where business owners are to-
day.  Having learned much in the past year,
first and foremost is this: The economic
downturn is not a blip. The current envi-
ronment is here to stay for the foreseeable
future – at least for long enough that busi-
ness owners can’t just wait for it to go away.
Owners have learned a lot about their
companies – what makes them tick, which
employees are valuable, what activities are
profitable, and how to bring
cash through the door faster.

Perhaps now business own-
ers are also starting to look out-
side of their own organization
and its daily urgencies to see
what future opportunities exist.
They are evaluating the new
market landscape to see, now
that the dust has settled a bit,
where does their company stand
relative to their competitors and
relative to their customers?

What business owners are
discovering is that the game has
changed – and not only for their
own organization. Their com-
petitors have gone through
changes. More interestingly, so
have their customers. We can

confidently say that, relative to 12 months
ago, very few companies are selling the
same volume of products to the same cus-
tomers for the same price.

As a business owner, then, how can you
evaluate this changed landscape so that
you know not only what game you are
playing but how to strategically put your
pieces on the table?

The answer is simple – analyze the new
market with a focus on the customer. The
old “SWOT” analyses (Strengths, Weak-
nesses, Opportunities, and Threats) that
we have all performed are, frankly, a little
too narcissistic. By analyzing the market
the “old way,” one tends to focus on in-
ternal capabilities and those of their com-
petitors, losing sight of the customer and
the real market opportunity that may or
may not exist.

Figure A is a good visual analysis of how

all the pieces of a market analysis truly co-
exist. This picture defines “the object of the
game,” if you will, as the top circle of the
diagram, titled “What the customer wants.”
This is the battleground. This is why com-
panies are in business. Their success is de-
fined by the efficiency and effectiveness with
which they move into that area.

Important to note is that, within the
last year, this circle – what the customer
wants and the priorities in which they want
it – has moved; it requires a fresh look.

The next piece focuses on “What we
do well” (the lower left circle of Figure A).
Ideally, several different groups are in-
cluded in this analysis. Business owners
should ask their management team, as well
as other internal groups, “What do we do
well?” Additionally, and most importantly,
they should ask customers: “What is it that
you, Mr. or Mrs. Customer, value about

what we do or how we do it?”
It will become clear in this
analysis, as demonstrated in
Figure A, where businesses are
aligned with their customers
and where they are not. It is ex-
tremely important to identify
and internalize these data as
quickly as possible.

Alternatively, companies
may also discover things about
their customers’ wants that were
unknown. For example, if Mrs.
Customer is asked what she ap-
preciates about a company, she
might not say much about in-
novation, pricing, or the new
technological differ-entiator
that has been marketed so ag-
gressively. Rather, she might
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comment on an attribute never consid-
ered as a core element to a company’s re-
lationship with its customers.

With these first two pieces defined, a
company now knows what game it is play-
ing and how well it is playing. Specifically,
Section 2 represents its success thus far –
the overlap of what the customer wants
and what the company does well. Section
1 continues to represent the opportunity
to do better, or how a company can move
the pieces on the board for the best result.

The next step is to look at the competi-
tion and define what they do well (lower
right circle of Figure A). This should be
done objectively and with the input of sev-
eral sources. Plainly seen, as with a
company’s own internal analysis, are areas
in which the competition is succeeding with
customers (Section 6) and areas in which
they have missed the mark (Section 5).

A company now has a market land-
scape that it can analyze. Business owners
now know what game they’re playing, how
the rules have changed, and where their
competitor’s pieces lay. Business owners
now have defined actionable opportuni-
ties and risks to their future. Now they
are ready to make strategic decisions.

However, with strategic decisions
comes risk. The first risk – Section 3 – is a
common mistake in sales and marketing.
This is the list of things a company does
well, but that don’t align with customer
wants. The real risk is if these items repre-
sent competitive differentiators (capabili-
ties that competitors do not have); it is so
easy for companies to focus on
differentiators and tout them as “things
that only we can do.” The customer doesn’t
care about a differentiator if it isn’t what
they want – it is not the object of the game.

The second risk, now plainly seen, is
on the other side of that same coin – Sec-
tion 5. These are the things competitors
tout as their differentiators. The risk is that
companies try to close this competitive gap
by adding competitor’s product capabili-
ties or services to their own repertoire. But,

again, this does not increase a company’s
effectiveness with customers. By closing
this “competitive gap,” a company spends
time and money on something that, ulti-
mately, has no consequence.

The real strategic opportunity is Sec-
tion 1. This is what the customer truly
cares about, but what is not being effec-
tively provided by anyone. This – what
the customers want but are not getting –
is the board on which the game should be
played. How companies choose to play in
this regard is what separates successes from
statistics.

The new, current economic reality is
just that – not a passing phase but a new
set of rules and, ultimately, a new object.
Yours is not the only business that has been
affected, and it’s time not only to look in-
side your business but to look outside of
it for opportunities to improve as well.
Find out how your customers have been
impacted and what they have done as a
result. Alignment with your customers
should shape how you strategically place
and move your pieces from this point for-
ward, and how you set the target toward
which you now should run. ■

CERTIFIED PUBLIC ACCOUNTANTS – BUSINESS CONSULTANTS
3700 Old Redwood Highway, Suite 200

Santa Rosa, CA 95403
707-527-0800 • www.mossadams.com

Steve Jannicelli is a senior business consultant for Moss
Adams LLP in Northern California, which specializes in
ownership transition, management succession, strategic
planning, growth and capital strategy, and financial advisory
services for privately-owned and family-controlled businesses.

Jannicelli has over 13 years of experience with
organizations, including Deloitte & Touche, The Gap,
PeopleSoft, and Macromedia. Jannicelli’s diverse professional
background has allowed him to gain hands-on expertise in
such areas as budgeting, forecasting, P&L reporting and
analysis, real estate proformas, portfolio management, brand and product
management and marketing, industry and competitive analysis, compensation
analysis, M&A impact analysis, and sales operations management.

Since joining Moss Adams in 2006, Jannicelli has focused on CFO services,
including cash-flow forecast modeling, financial management and planning,
operational assessments and profitability improvements, strategic planning,
industry benchmark analyses, as well as analyses such as life insurance scenarios
and inventory sensitivity analyses.

Jannicelli received a Bachelor’s of Science degree in Economics and Business
Administration with concentration in Accounting from St. Mary’s College and a
Master’s degree in Business Administration with concentration in Finance and
Marketing from Santa Clara University.
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Alcoholic beverage control
advisory gives starting place for
navigating regulatory maze

BY

FARELLA BRAUN + MARTEL LLP

In recent weeks, there has been a
maelstrom in the business sector that
provides logistics, information manage-
ment and other services to wineries. A
third-party service provider showed signs
of significant financial distress
resulting in disruptions in order fulfill-
ment and concerns over inventory
security. An online retail business
announced it was entering into the
winery direct-to-consumer fulfillment
business. An innovative software com-
pany unveiled a software solution to ease
winery compliance selling wine through
the three-tier systems. These develop-
ments present wineries with an unpar-
alleled opportunity to reevaluate their
sales through direct-to-consumer and
three-tier channels, optimize logistics
and perhaps reduce costs.

Yet, innovation in beverage alcohol
trade often meets resistance from regu-
lators charged with enforcing laws that
hearken back to Prohibition. When Pro-
hibition was repealed in 1933, unique
power to regulate alcohol was conveyed
to the states; the federal government
retains concurrent jurisdiction over per-
mitting, labeling and trade regulation.
Lawmakers created new rules to govern
the entire system of production, mar-
keting, sales and distribution. The policy
goals behind the new rules were orderly
market conditions, limits or
prohibitions on vertical integration,
avoiding dominance by suppliers over
retailers through bribery or predatory

marketing practices, product integrity,
temperance and taxation. The resulting
regulatory maze hinders how a winery
may outsource some or all of its func-
tions.

Both California and the federal govern-
ment recently issued advisories in response
to the explosion of service providers that
enable wineries to outsource one or more
components of their direct-to-consumer,
direct-to-trade and three-tier sales.
California sternly warned wineries to be-
ware of companies that might engage in
activities that require a license or, if li-
censed, to be wary of the minefield of
trade regulation. The federal govern-
ment issued guidance on how to utilize
bailment warehouses without triggering
bans on consignment sales.

California’s advisory was issued by
the Department of Alcoholic Beverage
Control (ABC). ABC spelled out when
certain businesses or activities require a
license, run afoul of tied house laws or
potentially violate the ban on consign-
ment sales. When a winery is consider-
ing options to outsource marketing
online, compliance and/or logistics, the
winery must determine if the provider
is properly licensed or if no license is
required.

ABC’s advisory described when
third-party providers require a license.
In California a license is required when
a business sells (transfers title), solicits a
sale or delivers alcohol pursuant to an
order. If interpreted according to its

plain language, the definition of sale
would require the following types of
businesses to obtain licenses to sell wine:
delivery companies, credit card compa-
nies that offer wine to certain
cardholders, banks with loyalty pro-
grams, florists that offer wine through
retail partners, airlines and many more.

To avoid opening Pandora’s Box, ABC
offered some exceptions. For example, the
advisory noted that a delivery company
under the express direction of a winery
could deliver wine to a purchaser with-
out obtaining a retail license to sell alco-
hol. ABC did not proffer the same ex-
ception for a website that solicits sales
from consumers. That said, if a website
merely publishes an offer made by a win-
ery this should not be construed as a
solicitation by the web provider. If ABC
were to hold otherwise, every media pub-
lication accepting winery advertisements
would require a retail license. When
evaluating a service provider that is not
licensed, the winery must ensure that it
retains control of business decisions, in-
ventory and core operations such as pric-
ing, making offers, transferring title and
directing delivery.

Beyond the cautions on entering into
arrangements with an unlicensed pro-
vider of services, ABC reminds wineries
that if they outsource functions to an
entity that holds a license, the arrange-
ment could violate “tied house” laws.
Unlawful inducements under federal and
state “tied house” prohibitions include
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furnishing things of value to a licensee
and paying a retailer for display space
or advertising. Wineries cannot pay
online storefronts licensed to sell as re-
tailers for loading content, posting any
material or any advertising whatsoever.
A winery cannot pay for infrastructure
that a retailer needs to conduct its own
business. The retailer only can receive
money from its markup and sale of wine
products. In addition, beware of the
word “FREE:” ABC reminded industry
that no free goods or premiums may be
provided in connection with the mar-
keting and sale of alcoholic beverages.
This includes free shipping. Shipping
may be included in the price, but it can-
not be offered as free shipping.

Finally, ABC reminded industry that
some of the outsourcing arrangements
result in consignment sales. Consign-
ment sales include transfers of title with
the privilege of return by the transferee.
Attempts to improve inventory manage-
ment through just-in-time logistics can
be problematic for innovative service
companies if the inventory is not
handled properly. A licensee must sell
alcoholic beverages to which it has title.
Inventory cannot be returned if unsold.
Any just-in-time delivery solutions
should be carefully examined to ensure
that the transaction is not a disguised
consignment sale.

In early June, the Alcohol and Tobacco
Tax and Trade Bureau issued an advisory
that in essence establishes a safe harbor

under federal law for handling inventory
stored at a provider’s facility without vio-
lating federal consignment sales provisions.
In order to store inventory at a provider’s
warehouse, the winery must maintain con-
trol over the inventory and satisfy the fol-
lowing conditions:

• The winery must retain title to the
alcohol until it is transferred to the
wholesaler or other purchaser;

• The alcohol must be segregated
from alcohol owned by others;

• The purchaser must place an order
in writing or by telephone with the
winery’s authorized representative (who
need not be on the warehouse premises
but must be considered to have custody
of the product) and such order must
have been accepted by the winery;

• The alcohol must be readily acces-
sible to the winery without consent of
the storage facility, and the winery must
be free to sell the alcohol to other pur-
chasers;

• The winery and storage facility
must maintain adequate commercial

records that show the transfers of the
products to and from the warehouse to
the purchaser’s inventory of products;
and

• The transfer from the warehouse
to the purchaser’s inventory of products
must be a final bona fide sale.

Failure to satisfy these conditions
could result in a violation of the con-
signment sales provisions of the Federal
Alcohol Administration Act.

The web of federal and California
law is full of traps for the unwary. ABC’s
recent advisory identifies many of the
traps without offering solutions. Busi-
nesses must examine the totality of the
circumstances and ensure that the essen-
tial elements of each transaction and
control of these elements rest with lic-
ensees. The new opportunities and so-
lutions show promise and should be
evaluated carefully in light of the regu-
latory maze. When evaluating these op-
tions, consider carefully the level of
transparency, portability of inventory
and reliability of the provider. ■

“Innovation in beverage alcohol trade
often meets resistance from regulators

charged with enforcing laws that hearken
back to Prohibition.”
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Building the solar city:
What developers, builders and real estate professionals
should know about the law of solar rights and shade

BY MATTHEW GORMAN, ANTHONY MARINACCIO

AND CHRISTOPHER CARDINALE

ALVAREZ-GLASMAN & COLVIN

INTRODUCTION
With environmental concerns and the

cost of energy reaching an all-time high,
governments, businesses, and property
owners are desperately searching for alter-
native, environmentally friendly, and cost-
effective sources of energy.  One such
source of energy, solar power, is becom-
ing exceedingly popular.  This has focused
attention on two little-known laws that
regulate solar power development in Cali-
fornia:  the Solar Rights Act and the Solar
Shade Control Act.

The Solar Rights Act and the Solar
Shade Control Act advance a state policy
in favor of solar power development.
Under the acts, developers have special
rights in seeking permits for solar energy
installations, as well as rights against oth-
ers who cast shade on those systems.  As
solar power becomes an increasingly com-
mon part of the community, builders,
developers, property owners, property
managers, and others should be aware of
the legal issues surrounding the installa-
tion, maintenance, and use of solar en-
ergy technologies.

OVERVIEW OF THE
SOLAR RIGHTS ACT

Enacted in 1978, the Solar Rights Act
established a number of provisions that
make it easier for developers to incorpo-
rate solar energy systems into their projects
(codified at Civil Code Sections 714, 714.1,
801 and 801.5; Government Code Sections
65850.5, 66475.3 and 66473.1; and
Health & Safety Code Section 17959.1.)
The Act bars cities and counties from es-
tablishing roadblocks to the installation of
solar energy systems and expedites the is-

suance of permits for those systems.  Un-
der the Act, a developer is essentially granted
the absolute right to a permit for a solar
energy system, so long as the system will
not cause an adverse impact upon public
health or safety.  Thus, cities, counties, and
other local agencies have little, if any, dis-
cretionary authority to restrict the permit-
ting of solar energy systems.

In order to determine whether a sys-
tem qualifies for protection under the Act,
a developer must ensure the system meets
the following requirements:

• The system meets all local health and
safety standards.

• A solar energy system for heating
water must be certified by the Solar Rat-
ing Certification Corporation or other
comparable national organization.

• A solar energy system for producing
electricity must meet all applicable stan-
dards in the National Electric Code and
the Public Utilities Commission regard-
ing safety and reliability.

If these requirements are satisfied, and
public health and safety impacts are ab-
sent, the Solar Rights Act effectively guar-
antees a developer’s right to install a solar
energy system.

Notably, while the issuance of govern-
ment permits for solar energy systems is
expedited under the Solar Rights Act, the
Act is less aggressive when it comes to pri-
vately imposed building restrictions, such
as restrictions imposed through
homeowners associations and private deed
restrictions.  Under the Act, such private
restrictions may be placed on solar energy
systems provided that the restrictions do
not significantly increase the cost of the

system or decrease its efficiency.  How-
ever, the Solar Rights Act prohibits cov-
enants, restrictions, or conditions in a
deed, contract, or security instrument (i.e.,
CC&Rs and similar deed restrictions) that
establish a flat-out prohibition on the in-
stallation or use of a solar energy system.

Thus, while developers are guaranteed
the right to install systems on buildings
subject to private covenants, the type of
system can be regulated.  Developers, prop-
erty managers, and landowners installing
solar systems on buildings subject to cov-
enants should be aware of the restrictions
in place and, if appropriate, seek approval
of the type of system prior to installation
to ensure it meets covenant restrictions.

PROBLEMS WITH THE
SOLAR RIGHTS ACT

Left unanswered in the Solar Rights
Act is whether a developer must comply
with a local agency’s conditions on solar
energy permits.  If, for example, a local
agency believes a solar installation will dis-
rupt the visual appearance of a neighbor-
hood, may conditions be imposed that
address aesthetic impacts?  This issue has
not been addressed by the courts, but the
prudent developer should consider the
possible reasonable conditions a city or
county may impose on permits authoriz-
ing installation of a solar energy system.

One of the most controversial applica-
tions of the Solar Rights Act is the Act’s in-
terference with historic buildings and land-
marks.  Because the Act mandates approval
of a solar energy system unless it would
threaten public health or safety, a developer
can install a solar energy system on a his-
torical building, unless some aspect of the
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installation would pose a danger to the pub-
lic.  While this may detract from (or de-
stroy) the very historic character of the build-
ing or structure sought to be preserved by
its historic designation, the Solar Rights Act
provides no exception for impacts on aes-
thetics, historic resources, or visual concerns.

Other concerns have been voiced over
the Act’s application to large-scale solar
power projects.  While courts have not yet
decided whether the Solar Rights Act ap-
plies in this context, the pace of large-scale
solar power development may make this
issue ripe for judicial review in the com-
ing years.  Environmental concerns such
as storm water runoff from the solar pan-
els, wetland protection, and environmen-
tal preservation may inhibit large-scale
solar construction projects, if those
projects are not protected by the Act.

THE SOLAR SHADE
CONTROL ACT

The Solar Shade Control Act (codi-
fied at Section Section 25980, et seq., of
the California Public Resource Code), re-
stricts the planting and growing of trees
which cast shade on solar panels.  As
amended in 2008, the Act prevents any
property owner from the planting or
maintaining of any tree or brush that will
cast a shadow on greater than 10% of the
solar collector’s absorption surface at any
time between the hours of 10:00 a.m. and
2:00 p.m.  The Act in effect grants an
implied solar easement to developers, re-
stricting neighboring land owners from
blocking a collector’s access to sunlight.

However, this limitation on tree growth
does not apply to trees or bushes grown
subject to a city or county ordinance.
Under the Act, local government agencies
can exempt themselves from its require-
ments by enacting ordinances providing for
such exemption.  Thus, while the implied
solar easement protects against private land-
owners, governing agencies are granted
immunity from easement protection.

Because local agencies may infringe so-
lar rights, property owners should consider
the natural environmental and aesthetic
benefits trees provide when planning con-

struction projects.  Recent studies prove,
for example, that placing mature trees near
homes and businesses increases energy ef-
ficiency and reduces greenhouse gasses.
Additionally, California law requires de-
velopers to take advantage of passive or
natural cooling and heating alternatives
when planning projects.

While the laws requiring developers to
utilize trees and other natural environmen-
tal benefits seemingly conflict with efforts
to utilize solar energy, developers should
view this as an opportunity.  The compet-
ing energy conservation methods allow
developers to present their clients with en-
vironmentally friendly building options,
regardless of the building site location.

CONCLUSION
As the popularity of solar energy sys-

tems rises, real estate professionals should
be aware of the laws governing such sys-
tems and the rights implicated by the So-
lar Rights and Shade Control Acts.  In-
stallers of solar energy systems in subdivi-
sions should be aware of their important
rights in obtaining local permits and ap-
proval, but should also be wary of poten-
tial restrictions on use, including those im-
posed through deed restrictions or
CC&Rs.  Particular awareness of the
unique legal issues governing the interplay
of solar energy, tree growth, and access to
sunlight is also important.

With such understanding in mind, the
Solar Rights Act and Solar Shade Control
Act promise to streamline the process for
incorporating solar energy systems into
current properties and new projects. ■
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BY BOBBI BEEHLER, CPA, CFA
PISENTI & BRINKER LLP

Is your small business taking
advantage of current tax incentives?

If there is a positive note in the cur-
rent economy, it is that in times where
people are having trouble finding jobs,
entrepreneurism increases and new
businesses are started. The Obama
Administration has provided several tax
incentives to encourage growth in small
businesses. Some of these incentives
have been around for awhile and some
are new. Several of the incentives that
are the most beneficial for small busi-
nesses and some potential changes that
may be on the horizon are:

Research and Development (R&D)
Credit – This is one of the most lucra-
tive tax credits available to small busi-
nesses, but because of its complexity, it
is often overlooked. Studies have shown
that the United States economy benefits
from a two-to-one and even possibly a
three-to-one return on investment from
the R&D tax credit.

The R&D credit is generally allowed
for costs paid or incurred for qualified
research. Qualified research is research
undertaken in the United States that is
meant to discover information that is
technological in nature, and its appli-
cation must be intended for use in de-
veloping a new or improved business
process, function, product, perfor-
mance, quality, reliability or a signifi-
cant reduction in cost. Generally a tax-
payer will receive a credit equal to 20%
of the cost of the qualifying expendi-
tures. Qualified research expenses in-
clude in-house research expenses such
as wages, supplies and the rental or lease
of computers, and contract research ex-
penses. The R&D tax credit is set to

expire on December 31, 2009.
A proposal under the Fiscal Year

2010 Revenue Proposals would make
the R&D credit permanent.

75% Exclusion of Capital Gains
Taxation on Investments in Small
Businesses – To incentivize individuals
to invest in small businesses, the IRS
currently allows investors who invest in
qualified small business stock to exclude
75% of the gain upon sale of the stock.
The taxable portion of the gain is taxed
at a maximum rate of 28%, and under
current law, 7% of the excluded gain
is a tax preference subject to the alter-
native minimum tax (AMT). The stock
must be purchased after February 17,
2009, and before January 1, 2011, and
must be held for more than five years.

The amount of gain eligible for the
exclusion is the greater of (a) ten times
the taxpayer’s basis in the stock issued
by the corporation and disposed of dur-
ing the year, or (b) $10 million reduced
by the gain excluded in prior years. To
qualify as a small business, the corpora-
tion must not have gross assets exceed-
ing $50 million and may not be an S
Corporation.

Under the Fiscal Year 2010 Revenue
Proposals, the percentage exclusion for
qualified small business stock sold by
an individual would increase to 100 per-
cent, and the AMT preference item for
the gain excluded would be eliminated.

Expanded Net Operating Loss
(NOL) Carryback Provisions – Small
businesses with expenses that exceed
their income in 2008 can elect to carry
back those losses for up to five years,

rather than two years as was previously
available. These rules were designed to
smooth out fluctuations in income taxes
that result from swings in business in-
come. This could mean a tax refund on
a 2008 tax return that might not have
been able to be claimed until the busi-
ness had a profitable year sometime in
the future. This is only available to busi-
nesses with an average of no more than
$15 million in gross receipts over a
three-year period.

The Fiscal Year 2010 Revenue Pro-
posals that are currently under consid-
eration would allow NOLs incurred in
2009-2010 to be able to elect the five-
year carryback provision.

Bonus Depreciation and Section 179
Depreciation – Depreciation is a
method of deducting the cost of prop-
erty and equipment over several years
to more closely match the useful life of
the property. Many small businesses that
invest in new property and equipment
in 2009 are now able to write off most
or all of these purchases on their 2009
returns through the Section 179 Depre-
ciation Deduction and Bonus Depre-
ciation.

• Section 179 Depreciation – The
section 179 deduction enables busi-
nesses to deduct up to $250,000 of the
cost of machinery, vehicles, equipment
and other qualifying property placed in
service in 2009. The ability to take this
additional depreciation deduction be-
gins to phase-out for businesses that ac-
quire more than $800,000 of qualify-
ing property during 2009.

• In 2009 small businesses can take
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a special 50% depreciation allowance on
property placed in service in 2009, or
Bonus Depreciation.  To qualify, the
property must be new, tangible prop-
erty with a recovery period of 20 years
or fewer, off-the-shelf computer soft-
ware, water utility property or qualified
leasehold improvements.  Bonus depre-
ciation can be taken on property after
reducing the cost of the property for any
Section 179 depreciation taken.

Enterprise Zone Tax Credit – The
Enterprise Zone tax credit offers busi-
nesses located in Enterprise Zones the
opportunity to reduce their California
state income tax through a variety of tax
incentives, the most useful of which is
the hiring credit. Qualifying businesses
can reduce their state income tax by
$37,440 per year per qualified em-
ployee hired, over a five-year period.
Credits can be carried forward from year
to year until fully used. In addition,
there are several other Enterprise Zone
tax credits available, including a sales-
or use-tax credit, business expense de-
duction, net interest deduction and a
net operating loss deduction.

Energy Credits – Through 2013, a
company that produces electricity by in-
stalling a solar system can deduct 30%
of the cost of the solar system in the year
the facility is placed in service through
an investment credit. A production tax
credit, payable over a 10-year period, is
available for facilities that produce elec-
tricity from wind, geothermal, hydro-
power, closed-loop biomass; open-loop
biomass, small irrigation; landfill gas;
waste-to-energy; and marine renewable
facilities. In lieu of producers taking the
production tax credit, they can now
elect to take the 30% investment credit.
The IRS limits the election for wind to
property placed in service between 2009
and 2012.

COBRA Credit - Employers that
provide the 65% COBRA premium
subsidy under the American Recovery

and Reinvestment Act to eligible former
employees’ cam claim a credit for the
subsidy on their quarterly or annual
employment tax returns. To help avoid
the cash flow-burden, employers can
reduce their employment tax deposit by
the amount of the credit.

Domestic Production Activities De-
duction (DPAD) – A business engaged
in a qualifying production activity is eli-
gible to take a tax deduction of 6% of
income from that activity in 2009. The
amount increases to 9% in 2010. The

Bobbi Beehler is a Certified Public Accoun-
tant and Chartered Financial Analyst with
Pisenti & Brinker LLP in Santa Rosa. Mrs.
Beehler has also received her Series 7 and Se-
ries 63 Securities licenses as well as her Real
Estate Salesperson license. In 2008 she received
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as one of the top “Forty under 40” business
professionals in the North Bay by the North
Bay Business Journal.

Mrs. Beehler currently concentrates on
business valuations, management advisory ser-
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DPAD incentive is available to manu-
facturers, developers, producers, grow-
ers, extractive industries, contractors,
engineers and architects.

The current economic conditions
have made it more important than ever
that small business owners be aware of
the tax incentives that can impact their
business. Businesses would be wise to
consult with their tax accountant now
to ensure proper planning is done to best
utilize the incentives that might be avail-
able to them. ■
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Water and energy,
status and resolutions

BY CAMERON SCOTT KIRK

SPAULDING MCCULLOUGH & TANSIL LLP

Last year in this issue I wrote about
potential changes in the regulatory world
compelled by greenhouse gas emissions
(GHGs) and California’s oft cited AB 32.
Specific details in these regards remain
difficult to track, despite the frequent con-
ferences and seminars offered for our con-
tinuing education. But while the particu-
lars may be sparse, the certainty of change
increases as management of water and air
issues becomes increasingly difficult.

Indeed, in California and throughout the
West businesses are confronted with im-
pending water shortages and GHG-related
regulations that pose increasing challenges
and seemingly diminishing opportunities.
In facing these circumstances, businesses are
becoming more aware and more involved
in understanding the natural resource prob-
lems confronting us, but increasingly bewil-
dered by the complex issues and proposed
resolutions to these problems.

Though we cannot help but be cha-
grined by the situation, and increasingly
perplexed, there are a variety of actions to
be taken by all of us interested in main-
taining a viable and thriving business cli-
mate. These steps range from the small to
the earth changing, and they warrant sig-
nificant discussion throughout the various
tracts of society. Some of this action will
be discussed below, but first, a brief exami-
nation of our dilemma, concerning just
water and global warming, is warranted.

GLOBAL WARMING is a topic much
discussed today throughout the world. As
California is considered the seventh-larg-
est economy in the world, and one of the
largest emitters of carbon dioxide, the Cali-
fornia Global Warming Solutions Act of
2006, aka AB 32, is well considered. How-
ever, the regulations and schemes to be

proposed as statewide solutions remain
years off and will be extraordinarily com-
plicated and relatively untested.

A straight carbon tax may be the sim-
plest form of regulation, though such a
tax is certain to negatively impact busi-
ness in a state already stumbling over regu-
latory hurdles. Accordingly, the political
will to enact such a tax in these economic
times is sure to be lacking. A cap-and-trade
system working only intrastate is sure to
have minimal effect on emissions initially
and promises enormous legal action
through the decade ahead. Even with the
experience provided by the EU’s cap-and-
trade program, real results will be slow in
coming. Additional GHG regulations im-
posed on business, particularly the manu-
facturing and transportation industries,
lack sufficient enforcement tools. Impend-
ing budget cut-backs on government agen-
cies only weaken the ability of government
to regulate air quality and GHGs.

Under these scenarios, the management
of the earth’s GHG emissions, so critical to
our energy needs, is more than daunting.

ALTERNATIVELY, TAKE WATER,
which is what I have advised business to
do, reasonably, while the State Water
Board attempts to sort out the many regu-
latory problems faced by Northern Cali-
fornia water users. Take water, use it rea-
sonably for productive purposes, file the
appropriate permit applications, and your
water rights should be protected under
California law. Right? Unfortunately, not.

For the most part we agree about the
finite nature of water; it is a resource with
limits largely beyond our control. Uses of
water include not only human consump-
tion and business and agricultural appli-
cations of all types, but also fish and wild-

life maintenance. There is little dispute
that water is required for our daily bio-
logical needs, the protection or sustenance
of the earth’s flora and fauna, and the in-
dustry upon which our economy relies.

In Northern California these compet-
ing uses put the legal water system to its
ultimate test. For decades the Sonoma
County Water Agency has relied on wa-
ter diverted from the natural flow of the
Eel River into the Russian River water-
shed. As this diversion is reduced to pro-
tect wildlife, less water flows to the water-
ways and storage areas we have relied on
historically, and less is available for our
consumption and use.

The State Water Board (SWB) recog-
nizes these facts and has commenced the
process of defining what is reasonable use
and what is not. Despite the historic use of
water for lawns, the SWB has mandated
that commercial lawns may be watered no
more. Tomorrow, reasonable use will be
defined by different standards than the his-
toric uses relied on by California’s water law.
This is a significant change, and it is new
territory for lawmakers and scientists alike.

Efforts at conservation have been ef-
fective, and water use per capita through-
out California has decreased. However,
that “per capita” qualifier continues to spell
trouble. As the population increases water
needs necessarily increase and wastewater
issues compound. While a variety of con-
servation techniques and water recycling
products exist and continue to be devel-
oped, that basic equation whereby increas-
ing water consumption attempts to match
a finite pool remains unsolved.

This is not to say that all is lost. Partial
resolutions to these problems are abun-
dant, and new technologies consistently
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attempt to address these issues through-
out the world. But what steps can be taken
by Northern California business that are
reasonable, practical, effective, and finan-
cially sound?

 SMALL STEPS include switching
from Thomas Edison’s light bulbs to fluo-
rescent, turning down thermostats and
turning off air-conditioners. Install sky-
lights for natural light, and open windows
for natural cooling effects. Low-flow wa-
ter fixtures are readily available, and simple
awareness of every-day water use can be
very effective. Such small steps are not
costly but can make a real difference to
your budget’s bottom line.

The cost of energy and water are cer-
tain to rise significantly in the near future.
Any efforts taken to conserve will be re-
warded next month, and more signifi-
cantly next year, and the year after. These
small steps should be taken with a view to
realizing real cost savings.

MEDIUM STEPS require a more sig-
nificant investment in realizing cost sav-
ings over a longer term. The installation
of solar panels requires an investment that
will be recouped in a number of years but
will allow for future energy independence
and potentially even income. Rain water
capture is a relatively simple technology
that bears a cost but may achieve long-
term income in the savings realized on
future water bills. This is particularly true
for water needed to fill pools or water land-
scape. Replacing landscape that requires
frequent watering with low-maintenance
landscape saves gardening time as well as
water costs. Utilizing the latest in irriga-
tion techniques will prove to be remark-
ably efficient and cost saving for home,
industrial and agricultural users.

Recycled water technology is being
tested around the world on relatively
small-scale structures so that in the years
to come business parks will water land-
scapes with water recycled from the busi-
ness park itself. Homes will use gray wa-
ter for all uses other than human con-
sumption, and landscaping in California
will rely almost exclusively on recycled
water sources.

These capital investments must be ana-

lyzed to determine the balance between
costs and savings, but incentive programs
are available to assist in that balancing ef-
fort. A variety of incentive and rebate pro-
grams are available from PG&E and the
Sonoma County Water Agency, among
other water and energy utilities, to pro-
mote the advancement of technologies
such as the ones noted above. The Sonoma
County Energy Independence Program
allows a property owner to finance water-
and energy-related improvements through
property taxes. As government attempts
to address these issues more consistently,
additional incentive programs are certain
to be enacted.

LARGE STEPS must also be taken to
address the need for greater energy produc-
tion and more efficient water use. Compa-
nies investing in the production of geother-
mal, solar and other alternative energy will
allow California to sustain a thriving and
expanding economy while realizing sub-
stantial economic benefits. The alternative
energy industry is growing exponentially
throughout the world. Business leaders will-
ing and able to invest in and manage such
clean companies will reap real dividends as
energy becomes more valued.

Similarly, water companies investing in
procuring and maintaining reliable water
resources are certain to become increas-

ingly valuable in the coming years. New
technologies in water use and recycling will
reap huge profits from dry areas such as
America’s southwestern states.

STILL GREATER STEPS will be re-
quired to maintain any semblance of our
present water and energy use. Conserva-
tion and investment will not solve these
problems in the future. Ultimately, the
resolutions to these problems must include
new technologies, new science and revo-
lutionary concepts.

REVOLUTIONARY COOPERA-
TION between government and business
will be necessary to see California through
the difficult years ahead. No longer will
business be able to ignore governmental
mandates addressing water and GHGs,
and government leaders must recognize
the immense societal value to be found in
cooperating with the business leaders at-
tacking these environmental problems.

While water and GHG issues cloud
business prospects, action of all kinds must
be taken by business to keep California’s
economy viable in our ever more com-
plex world. Every business has a role to
play, with large and small steps to take,
huge and medium projects to finish.
Equally important, cooperative attitudes
from all sides of the issues will be required
to meet these challenges.

Cameron Scott Kirk is Of Counsel with Spaulding
McCullough & Tansil LLP. He emphasizes environmental,
real estate and water law within his litigation and regulatory
practice of more than 25 years. He has extensive experience
in complex litigation and regulatory matters, has taught En-
vironmental Law at Sonoma State University and has lectured
and published numerous articles concerning his areas of ex-
pertise.
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Fraud and the private company
A report you cannot afford to ignore

BY TED ISRAEL AND DENISE FREY

ECKHOFF ACCOUNTANCY CORPORATION

During a severe economic downturn,
business owners are motivated to control
operating costs any way they can. Shop-
ping for lower insurance rates, seeking
more competitive suppliers and reducing
the number of employees are examples of
strategies that receive focused attention in
hard times. Unfortunately, many business
owners remain in denial regarding their
potential for losses from occupational
fraud (frauds perpetrated against the busi-
ness by insiders).

All business owners should read the
2008 Report to the Nation on Occupa-
tional Fraud & Abuse (“the Report”)
published by the Association of Certi-
fied Fraud Examiners (ACFE). They
will learn that of the cases studied in
the report:

• Nearly 40% of the frauds occurred
in private companies.

• The median loss related to the
above was $278,000.

• 38% of frauds studied occurred in
companies with fewer than 100 employees.

Ponzi schemes and manipulation of
debt derivatives may have dominated
recent headlines, but occupational fraud
is the primary threat to private compa-
nies. Loss to schemes such as:

• Check tampering
• Skimming
• Billing and collections fraud
• Payroll irregularities
It is not auditors or systems of inter-

nal control that have the highest suc-
cess rate with uncovering occupational
fraud. According to the ACFE’s report,
38.4% are discovered as the result of tips
from employees, customers and ven-
dors. (Instructions for obtaining a copy

of the Report are outlined at the con-
clusion of this article.)
The Accounting Profession

Steps up to Help
The American Institute of Certified

Public Accountants (AICPA) has strived
in recent years to equip its member
CPAs with the tools necessary to assist
clients in combating this growing threat.
The AICPA has attacked the issue in
several ways:

First – Revised Auditing
Standards

The standards now require auditors
to consider the risk of fraud in every
audit and plan accordingly. The plan-
ning includes consideration of the pos-
sibility of fraud in each of the subject
companies’ accounting segments and
the existence and efficacy of the com-
panies’ internal controls in preventing
or detecting such fraud.
Second – A New Kind of CPA

In recognition that a large number
of CPAs have expanded their practices
to include forensic accounting services
such as fraud investigation, the AICPA
established a number of supporting pro-
grams. The Forensic and Valuation Ser-
vices Section (FVS) provides an array
of tools and resources to its members in
order to render high-quality forensic ser-
vices. The newly introduced Certified
in Financial Forensics (CFF) credential
provides recognition for CPAs that have
obtained high levels of education, train-
ing and experience in forensic services.
The AICPA has created an extensive li-
brary of practice aids on forensic issues
and each year produces multiple na-
tional conferences focused on forensic

and litigation support services.
Third – Disseminate

Information
To inform the business community

and the public at large about the threat
posed by fraud, the AICPA (in associa-
tion with several other sponsoring or-
ganizations) published Managing the
Business Risk of Fraud: A Practical
Guide. This guide is an invaluable re-
source to owners and management of
all businesses regardless of size. (Instruc-
tions for obtaining a copy are outlined
at the conclusion of this article.)

Owners Need to Act
The right mix of fraud prevention

and detection measures will vary from
company to company. The process of
reducing a company’s risk of loss
through occupational fraud begins with
management’s acknowledgment of the
existence of such risk. Next comes the
“homework” of figuring out where the
company’s greatest risks lie and design-
ing controls to address them. The guide
from the AICPA mentioned above
would be a good place to start. The re-
sult should be a set of policies and pro-
cedures scaled to the company’s size and
custom fit to meet its unique threats.

Small is Not Powerless
Many businesses may feel they lack

sufficient staffing to implement the poli-
cies and procedures recommended to
prevent or detect fraud. However, there
are still very effective measures available
to them to combat fraud. The first is a
clearly communicated zero-tolerance
policy. This should be done in the em-
ployee manual and periodically rein-
forced in staff meetings. It goes with-
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out saying that violation of the policy
must result in termination.

Don’t Ignore the Tips
Since such a high percentage of oc-

cupational fraud is detected through
tips, businesses should establish a safe
channel for honest employees to report
any potentially fraudulent activities they
have observed. A number of companies
(large and small) have set up hotlines or
confidential mail drops to receive
anonymous tips from employees and
third parties.

Get Involved
Regular monitoring of certain key

points in all transaction cycles by the
owner/manager is very effective. For ex-
ample, many misappropriation schemes
require the perpetrator to conceal their
theft by manipulating the accounting
for cash. The owner/manager should al-
ways have the opportunity to review
bank statements before the accounting
staff. To insure receipt of unopened
bank statements, some business owners
receive them at home.

Prioritize
Business owners must always assess

the cost/benefit relationship of any mea-
sures they consider implementing. Con-
versely, they must come to terms with
the level of occupational fraud that they
will accept as a “cost of doing business.”
To illustrate, it usually does not make
sense to set up elaborate controls to keep
pens and pencils from walking out the
door, while it does for laptops.
Who Are You Going to Call?

The final component concerns what
the business will do when it discovers in-
stances of suspected fraud. At that point,
advice should be obtained from legal
counsel. That advice will contribute to the

decision of whether or not to involve law
enforcement. At some point, forensic ac-
counting services may be required to
quantify the amount of loss and provide a
report for presentation to a court, an ar-
bitrator or insurance company. The foren-
sic services should be performed by quali-
fied professionals with the appropriate cre-
dentials and experience.

Conclusion
Business owners do not have to tol-

erate occupational fraud, but it will re-
quire their dedication and discipline to
combat it. Fortunately, help is available.

Ted Israel is Eckhoff Accountancy Corporation’s partner in charge of
forensic services. He is a Certified Public Accountant, Certified in Finan-
cial Forensics and credentialed in business valuation by both the American
Institute of Certified Public Accountants and the National Association of
Certified Valuation Analysts. He has provided expert testimony in multiple
Bay Area counties. A more complete resume can be found at
www.eckhoff.com. Mr. Israel’s e-mail address is tedi@eckhoff.com.

Denise Frey is senior litigation specialist at Eckhoff Accountancy Cor-
poration. She is a Certified Public Accountant, Certified in Financial Fo-
rensics and credentialed in business valuation by the National Association
of Certified Valuation Analysts. The majority of her professional time is
devoted to forensic and litigation support services. Ms. Frey’s e-mail ad-
dress is denisef@eckhoff.com.

Eckhoff Accountancy Corporation is a firm of Certified Public Accoun-
tants based in San Rafael, California, that has been providing a full range of
accounting and consulting services to the Bay Area since 1955.

The reports cited in this article provide
excellent guidance, and assistance is
available from qualified professionals. In
the end, it is no different than any other
cost-reduction strategy. If it is done well,
it pays off.

Links to obtain copies of the ACFE’s
2008 Report to the Nation on Occupa-
tional Fraud & Abuse and the AICPA’s
Managing the Business Risk of Fraud:
A Practical Guide are posted under
“Links” and “Fraud Control” on
Eckhoff Accountancy Corporation’s
website www.eckhoff.com. ■

145 North Redwood Drive, San Rafael, CA 94903
415-499-9400 • Fax 415-499-1408

www.eckhoff.com

“
”

Business owners do not have to tolerate
occupational fraud, but it will require their

dedication and discipline to combat it.
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Personal financial planning
helping you see the big picture

BY JOHN WHITING, CFP, AIF, PARTNER

MOSS ADAMS WEALTH ADVISORS

All one has to do is open their most
recent 401K statement to realize that
what they thought their financial pic-
ture would look like is very different
than what it actually looks like today.
The past 20 months have been ex-
tremely difficult for anyone who plans
to retire. And let’s face it, this includes
just about all of us.

President Obama in his inaugural
address said, “Starting today, we must
pick ourselves up, dust ourselves off, and
begin again the work of remaking
America.”

The same statement could apply to
each of us; to make a commitment to
get our personal financial house in or-
der. Sometimes it takes a “100-year fi-
nancial storm” like the one we are pres-
ently in to recognize the importance of
having a well-thought-out financial plan
for our future.

A good financial plan is like the blue-
print for your financial future. Most
people wouldn’t begin to build a new
home without a set of blueprints that
would define the type of house they
would like. The same should be said of
your financial future.

Do you picture yourself putting your
children through college, creating a trust
to protect your family, being able to re-
tire on a schedule that allows you to
enjoy your retirement, and making sure
you have the long-term health care that
you will need in place during retire-
ment? These are a few of the financial
goals that may be important to you, and

each comes with a price tag attached.
That’s where personal financial plan-

ning comes in.
What is personal financial planning?
Personal financial planning is a pro-

cess to help you reach your goals by first
evaluating your entire financial picture,
and then outlining strategies tailored to
your individual needs and available re-
sources.

Why is personal financial planning
important?

A comprehensive personal financial
plan serves as a framework for organiz-
ing and balancing the pieces of your fi-
nancial picture. With a personal finan-
cial plan in place, you’ll be better able to
focus on your goals, understand what it
will take to reach them, and how they
are related to one another. For example,
how does saving for your children’s col-
lege education impact your ability to save
for retirement? Knowing the answers to
questions such as this can help you pri-
oritize your goals, implement specific
strategies, and choose suitable services.
Best of all, you’ll have the peace of mind
that comes from knowing that your fi-
nancial life is planned and on track.

And, just like the building of your
dream home, there will be changes and
adjustments during “construction” that
will be required along the way. A good
financial plan allows for modification
and revisions to account for the unan-
ticipated events that will occur.

What is typically covered in a per-
sonal financial plan?

Your personal financial plan ad-
dresses the following:

• Financial independence in retire-
ment

• Specific goals like education fund-
ing, health care costs, travel

• Liquidity needs
• Tax efficiencies
• Risk management and asset pro-

tection
How do I create and preserve finan-

cial independence?
The uncertainty of the future – in-

cluding market changes, the impact of
inflation, Social Security, and the in-
creasing costs of health care – has never
been greater. Retirement can create fear
and emotional insecurity. For many, this
fear is driven by not knowing their com-
plete financial picture.

The personal financial planning pro-
cess can help minimize this insecurity
by allowing you to set financial bound-
aries and offering direction on lifestyle-
spending and goal-funding. Knowing
you are on the right track for funding
your retirement goals is invaluable when
making pre-retirement spending
choices. If you are not on track to meet
your goals, the plan recommendations
will give you guidance on what adjust-
ments are necessary. Knowing this be-
fore retirement will allow you a much
better opportunity to reach your goals.

What are my liquidity needs?
Having sufficient net worth to pro-

vide for retirement does not necessarily
mean those funds will be available when
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you need them. A cash-flow analysis can
show you how to match your investments
with your income needs to cover your
expenses. Investing in a diversified man-
ner within various asset classes can pro-
vide the necessary cash flow for liquidity
during market cycles and help prevent
non-liquid investments from being sold
at an inopportune time. Finding the
proper balance between your current li-
quidity needs and long-term investment
requirements is a fundamental goal for
your personal financial plan.

How can I maximize tax efficiencies?
There is a balance between the need

to reduce taxes and the desire to increase
income, which can increase taxes. Per-
sonal financial planning considers the
benefits of deferring taxable income into
the future and/or accelerating tax de-
ductions to offset current income.

Some assets are more tax efficient
than others. Allocating assets to take ad-
vantage of efficiencies and individual
circumstances are accomplished
through a personal financial plan.

How can I minimize risk?
Accumulated assets are prematurely

depleted when certain events occur.
Knowing you are financially prepared
can provide you with some security. A
financial plan includes an analysis of
property and casualty insurance, life in-
surance, disability insurance, umbrella
insurance, and an analysis of projected
long-term care expense needs.

Determining the types and amounts
of insurance needed is a complex and
personal process. It should be consid-
ered in conjunction with estate plan-
ning, business planning, and personal
financial planning. Your insurance plan-
ning should occur through a coordi-
nated dialogue between your CPA, per-
sonal financial planner, attorney, and in-
surance advisor.

What can you do?
Most people spend little or no time

setting goals or planning for their fu-
ture. Procrastination is the single big-
gest factor in why people do not have a
personal financial plan. Ego or overcon-

fidence is the second major contribu-
tor, and the third reason is that many
people believe financial planning is only
for the rich.

Financial planning is a beneficial ex-
ercise for many people, whether you are
just starting out or are anticipating the
sale of a business and moving into a new
stage of your life.

Who can help me?
There are many individuals that call

themselves financial planners. It is rec-

ommended you engage an individual
that has met the requirements to use the
designation Certified Financial Planner,
CFP®. For more information on how a
financial planner can help you and how
to choose the right one, go to
www.fpanet.org/public.

Again in, the words of President
Obama, “For everywhere we look, there
is work to be done. The state of the
economy calls for action, bold and swift,
and we will act,” – and so should you. ■

John Whiting, CFP®, AIF®, Partner

PROFESSIONAL EXPERIENCE
John Whiting has been in the financial services and investment

planning profession since 1998. He advises business owners and
high net worth individuals in the creation of highly personalized
financial plans and comprehensive wealth strategies. John works
closely with business owners in crafting the steps toward transition
from active management of their company to successful financial
independence. His clients enjoy a very personal relationship with
him, meeting regularly to discuss their plan, investments and wealth strategies. As a Part-
ner with Moss Adams Wealth Advisors, in addition to personal financial planning and
investment management services, John also provides insurance management analysis,
estate planning, education planning and investment consulting.

PROFESSIONAL EXPERIENCES AND ACCOMPLISHMENTS:
• A member of the Business Owner Succession Services initiative
• Northern California lead in the Personal Financial Planning technical discipline team
which sets firm policy and procedures for personal financial planning
• Presents and speaks for various industry groups on Financial Planning and Investment
Management topics
• Helps train new investment advisor representatives in personal financial planning and
investment management services

PROFESSIONAL CERTIFICATIONS AND LICENSES:
• CFP®, Certified Financial Planner
• AIF®, Accredited Investment Fiduciary
• Member, Financial Planning Association
• FPA – San Francisco Bay Area Chapter
• Life insurance licensed
• FINRA, Series 7 licensed
• NASAA, Series 65 licensed
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Choosing a trademark

BY RICHARD O’HARE

BEYERS ❘COSTIN

Choosing a trademark for your prod-
uct or service is an important, yet some-
times frustrating, process. Often what
appears to be a good trademark choice
from a marketing perspective is a poor
choice from a legal perspective, and vice
versa.

Before making a significant invest-
ment in advertising your new brand,
you should determine whether your se-
lected trademark is protectable in the
first place and, if so, how much protec-
tion your selected trademark will afford
you. It could be quite devastating to
your company to expend considerable
sums promoting a new brand only to
find out later that your selected trade-
mark provides little, if any, protection
against someone entering into the mar-
ketplace with a similar trademark, or
worse, infringes someone else’s trade-
mark rights.

What is a Trademark?
Before selecting a trademark, you

should understand what a trademark is.
A trademark is a word, phrase, symbol
or design that distinguishes the source
of a product or service from others of-
fering similar products and services. The
trademark generally communicates to
the consumer who it is that is provid-
ing the product or service but not nec-
essarily what the product or service is
or does. For example, the trademark
“Exxon” tells the consumer who is pro-
viding the gasoline they are purchasing
but does not describe or suggest what
the product actually is. A trademark
does not necessarily have to communi-
cate the name of the company offering
the product or service, as long as it dis-
tinguishes the product or service from
other similar product or services. Note,

the trademark “Techron” used in con-
junction with fuel-additive products
does not reveal that Chevron is the com-
pany offering the additive products, but
it still distinguishes Chevron’s “Techron”
branded additives from additives offered
by its competitors.

The law protects the owner of a
trademark from competitors entering
into the marketplace with a similar
trademark in a manner that may cause
the consumer to be confused about the
origin of the product or service. Many
factors affect whether a consumer is
likely to be confused by the use of a simi-
lar trademark, including the similarity
between the two trademarks – do the
trademarks look alike, sound alike, have
the same meaning – the nature of the
products being sold under the trade-
marks, and the care the consumer might
take in purchasing the products. Even
identical trademarks may not confuse
the consumer if they are associated with
disparate products or services as evi-
denced by the well-known brands
“Apple” Computer and “Apple”
Records.

Another factor associated with con-
sumer confusion is the legal strength of
the trademark. Strong trademarks gen-
erally receive greater and broader pro-
tection than trademarks that are con-
sidered weak. Some trademarks are so
weak, they are not entitled to any pro-
tection at all.

Strong vs. Weak
Trademarks

In order to be entitled to protection,
a trademark must be “distinctive.” That
is to say that the consuming public must
recognize the trademark as a source sig-
nifier rather than as a description of the

product or service being sold. Some
trademarks are inherently distinctive
and thus entitled to protection right
away, while others will only obtain dis-
tinctiveness after substantial
longstanding exclusive use. Generally
speaking, the more a trademark com-
municates what the product is or does,
the less distinctive it is.

Trademarks fall within a spectrum of
distinctiveness that is roughly divided
into four categories: Arbitrary/Fanciful,
Suggestive, Descriptive and Generic.
Arbitrary/Fanciful and Suggestive trade-
marks are inherently distinctive and thus
are afforded some protection immedi-
ately upon use. Descriptive trademarks
are not immediately distinctive, but may
become distinctive after substantial
longstanding exclusive use in the mar-
ketplace causes the consumer to associ-
ate the trademark as a source signifier
rather than a description of the prod-
uct. Generic marks are never entitled to
protection.

Arbitrary and fanciful trademarks are
very strong trademarks and are afforded
a great deal of protection. A fanciful
trademark is a made-up word or term
such as Exxon or Verizon, while an ar-
bitrary trademark comprises an actual
word or phrase that is meaningless in
the context that it is used such as
“Apple” for computers or “Chevron” for
gasoline.

Suggestive trademarks fall below ar-
bitrary and fanciful trademarks on the
spectrum of distinctiveness. While sug-
gestive trademarks are inherently dis-
tinctive and entitled to immediate pro-
tection, the scope of the protection is
generally less broad. Suggestive trade-
marks allude to some quality or charac-
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teristic of the product or service, but do
not actually describe the product or ser-
vice. Examples of suggestive trademarks
include Coppertone for sunscreen and
Roach Motel for insect traps.

Descriptive trademarks are generally
not entitled to protection unless and
until the consuming public comes to
recognize the trademark as a designa-
tion of the source of the product. De-
scriptive trademarks are trademarks that
describe the quality, nature, character-
istic or function of the product such as
King Size (for large men’s clothing.) Al-
though descriptive trademarks are not
afforded protection until they acquire
distinctiveness they can become rela-
tively strong trademarks over time as
evidenced by Holiday Inn (hotels) and
Windows (computer software utilizing
window screens).

Generic terms are last in the spec-
trum and are never afforded protection.
A generic term is simply the common
name associated with the product or ser-
vice. “Apple” is a common name for the
fruit and therefore cannot be a trade-
mark associated with the marketing of
the fruit product.

From a marketing perspective,
choosing a trademark that describes
your product or service often seems de-
sirable since a descriptive trademark can
immediately convey to the consumer
what the product or service is – reduc-
ing your initial promotion and adver-
tising costs. However, from a legal per-
spective, a descriptive trademark may
offer little, if any, protection from oth-
ers entering into the marketplace with
a similar trademark. An informed and
careful balancing of the legal and mar-
keting benefits should be made before
ultimately settling on a trademark.

Selecting a Trademark
That Does Not Infringe on

Someone Else’s Rights
Once you have selected a possible

trademark, you need to make sure that
your use of the trademark will not in-
fringe on someone else’s trademark
rights. A simple search of the trademark
database on the United States Patent
and Trademark Office’s website will tell
you if someone has registered the same
trademark. However, since trademarks
do not have to be registered in order to
be protected, and since the ultimate test
for infringement is not whether the al-
leged infringing trademark is identical
to the senior trademark but whether the
consumer is likely to be confused, fur-
ther analysis is necessary.

Before you invest a lot of money
branding your products or services with
your selected trademark, I recommend
that a U.S. availability search be con-
ducted by a professional search firm.
These searches are fairly robust, search-

ing many different databases and using
as search terms not only the proposed
trademark but also words or terms that
sound similar, look similar, or have simi-
lar meaning to the proposed trademark.
The final result of the search is usually
a report, sometimes hundreds of pages
long, providing critical information
about other uses of similar trademarks.
The report should be analyzed by a com-
petent trademark attorney who can ad-
vise you of any risks you might face pro-
ceeding with your proposed trademark.

Selecting the right trademark for
your product or service can make or
break a business. A trademark should
only be selected after considering both
the legal and marketing benefits of the
trademark and after the trademark has
been analyzed to determine if it infringes
on the rights of others. ■

Richard O’Hare is a registered
patent attorney with Beyers|Costin
whose practice includes complex
business litigation, intellectual prop-
erty law and insurance matters. He has
successfully litigated multimillion-
dollar infringement cases involving
technology licensing, trademarks,
patents, copyrights and commercial
agreements.
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So you think your estate
planning is completed…

BY DEBORAH G. CORLETT

O’BRIEN WATTERS & DAVIS LLP

You’ve worked with your attorney, re-
viewed the drafted documents, even met
again to ask questions, and, then, signed
the final documents...

Or,
You’ve attended that trust seminar, met

with a representative, provided your per-
sonal information, gone through the pro-
cess and now have a binder containing all
your documents...

And, you think your estate planning
is completed. Well, it may not be, and your
documents may not be revisited until your
health declines or your family must handle
your estate.

The following is a brief outline of com-
mon areas in which estate plans may be
lacking.

1. If you have a revocable living trust,
are most or all of your assets titled in the
name of your trust?

Some assets (such as retirement ac-
counts) should not be titled in your trust.
Depending on the overall estate plan, per-
haps the daily checking account also will
not be titled in the trust. However, your
real estate and major financial accounts
usually should be titled in your trust.

Your living trust is intended to avoid a
conservatorship if you are incapacitated
and the probate process upon your death.
If valuable assets are not titled in your liv-
ing trust, they may need to be probated.
It is common for assets to inadvertently
not be titled in the trust and, therefore,
the probate process becomes necessary.

While titling assets as joint tenants,
community property, community property
with right of survivorship, ITF (in trust
for) or POD (payable on death to) will
avoid probate, upon your death those as-

sets will pass to the joint tenant, surviving
spouse or beneficiary and be part of that
person’s estate when they die. Those assets
will not be subject to the terms of your
living trust and may cause unnecessary es-
tate taxes in the surviving spouse’s estate.

For example, your trust may provide
that property distributed to your children
or grandchildren will be retained in a trust
until that child or grandchild reaches age
25, 30 or even older. If, instead, the
property is in joint tenancy or in a POD
account, the child will receive that prop-
erty at age 18.

2. Does your living trust have a sched-
ule listing the assets that are part of your
trust? Is that schedule completed and
signed?

The probate process may still be
avoided if assets that are not titled in the
trust are listed on a property schedule at-
tached to the trust agreement. Ideally, that
list of assets indicates that the assets are a
part of the trust and is signed. Although
an attorney will have to petition the court
for an order confirming that the assets are
a part of the living trust, the probate pro-
cess may be avoided as to those assets.

It is extremely common for living trusts
to either not have such an attached sched-
ule of assets or for the schedule to be left
blank.

3. Have your estate planning docu-
ments been recently updated?

Estate tax laws, probate laws, family
dynamics and perhaps also your personal
goals are constantly changing. Have you
read your documents within the past three
to five years or requested that the drafter of
your documents do so? Your documents
may not reflect your current desires or be

the most efficient method of avoiding or
minimizing estate or income taxation.

Be aware of the recent changes in estate,
gift and income tax laws. Your documents
that served as the best mechanism to avoid
such taxes at the time you signed them may
no longer accomplish that purpose.

Have you married, borne children, lost
parents or moved since your documents
were drafted? Have you acquired real es-
tate (maybe a vacation home) in another
state or another country? These are all
areas of personal change that will affect
your estate plan. While California has no
estate or inheritance taxes, other states do
and their exemptions from tax may not
be identical to the United States federal
estate tax exemptions.

For example, currently under federal
estate tax laws, there is a personal exemp-
tion from estate tax in the amount of $3.5
million. Certain other states have lower
personal exemptions. If you own property
in those states and your estate plan is not
sufficiently flexible to take this into con-
sideration, your estate may unnecessarily
be subject to death tax.

It is also common for recently married
or separated couples or those enjoying the
bliss of sleepless nights associated with a
new-born child to assume that their
estate plans will address their changed
family. Unfortunately, that is not always
the case. If your desires of whether to
include or exclude the spouse or child are
not indicated in your documents, that per-
son may receive a portion of your
estate as dictated by the California Probate
Code. In the unlikely event that neither
you nor your child’s other parent survives
the child reaching adulthood, a guardian
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Deborah G. Corlett is a partner and business
attorney. She emphasizes estate planning, trust ad-
ministration and probate law. She is a Certified
Estate Planning, Trust and Probate Law Specialist,
The State Bar of California Board of Legal Special-
ization.

should also be named in your documents.
4. Have you and your attorney and/

or financial planner reviewed changes in
your or your family’s financial situation?

We see many estate plans that were well
structured a number of years ago, but due
to recent changes in the economy, should
be amended. Perhaps the value of your
estate is now primarily in your retirement
accounts or in your real estate. Perhaps the
value of your life insurance policy now
makes up more of your taxable estate than
it previously did. Perhaps some of your
beneficiaries’ current needs are greater than
they were. All these factors may require
changes to your estate plan.

5. Who are the beneficiaries (primary
and contingent) of your retirement and
annuity accounts and life insurance poli-
cies?

Generally, these accounts and policies are
not titled in your living trust. However, you
should periodically review the beneficiary
designations of these accounts to ensure that
they still reflect your current desires.

An unfortunately common situation
occurs when the beneficiary designation
forms are not reviewed and re-executed
following a couple’s marriage or divorce.
Retirement accounts may be subject to the
highly technical federal law known as
ERISA, and a new spouse’s signature may
be required on the beneficiary forms in or-
der for them to continue to be effective.
Following divorce, even if both parties agree
as to the disposition of a retirement ac-
count, if the beneficiary designation form
does not reflect that desire, the adminis-
trator of the account may have no choice
but to follow the directions on the form;
namely, to distribute the account to the
beneficiary named on the unrevised form.

In addition, when you review the ben-
eficiary designation forms, take a minute
to consider whom the contingent benefi-
ciaries should be. If your child should die
before you do, will that child’s children
receive the deceased child’s share? Is that
what you wish? Keep in mind that you
may usually attach additional pages to the
beneficiary designation form to ensure that
the primary and contingent beneficiaries
reflect your desires.

Also, keep in mind that regarding
retirement accounts not only are you
planning around estate taxation but usu-
ally also deferred income taxation. Your
beneficiaries will be taxed on the distribu-
tions from your retirement accounts as
part of their taxable income. For this rea-
son, you may want to ensure that your
beneficiaries can “stretch out” their ben-
efits as long as possible. Will they have
this option? If you have named a trust as
the beneficiary, is that trust drafted to pre-
serve this option for the trust beneficia-
ries?

Although life insurance proceeds are
not subject to income tax, they are sub-
ject to estate tax unless the policy owner is
someone other than you. That may be
another individual or an irrevocable trust.

6. Are your financial power of attor-
ney and health care directive current?

You should review your financial power
of attorney and health care directive to
ensure they reflect your current desires. Are
the agents named still the individuals you
wish to make financial and health care
decisions for you? Are your agent’s pow-
ers “springing” or effective immediately
upon signing? Is this what you wanted?
Does your health care directive still reflect
your desires regarding your health care?

7. Have you reviewed the more com-
plex/specialized aspects of your estate
plan?

If you have set up an irrevocable life
insurance trust, has it been administered
correctly? Have you made gifts to the
trustee, rather than directly paying life
insurance premiums? Has the trustee
timely sent “Crummey” notices to the
trust’s beneficiaries, advising them of their
right to withdraw funds from the trust?

If you own a business, the Internal
Revenue Code may permit your heirs to
pay estate taxes in installments over an
extended period of time, up to 14 years.
(IRC section 6166) Your estate may also
take advantage of special valuation of busi-
ness real estate or other assets based on
their current use rather than on their high-
est and best use. (IRC section 2032A) Has
the change in values of your overall assets
changed your estate’s potential ability to
take advantage of such periodic payments
or special-use valuation?

With the current low interest rates, are
the tax benefits of charitable lead trusts
and other more advanced estate planning
methods now more attractive to you?

In summary, your life is dynamic, ever-
changing and progressing; your estate plan
should be also. ■
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Unlocking enterprise value

BY MICHAEL C. KNOWLES

FRANK, RIMERMAN + CO. LLP

There is significant value that accrues
to an enterprise that streamlines its or-
ganizational structure, produces reliable
financial information, establishes strong
controls and has a corporate culture that
drives employees to do the right thing.
This value, however, is often overlooked.

In a company’s early years,
management’s focus is primarily on
product creation, customer develop-
ment, distribution logistics and
fundraising. During this early stage,
development of business processes, con-
trols and corporate culture is often set
aside; and, in many cases, is not
attended to until the company is pre-
paring to go public or when there is a
costly breakdown in systems or infor-
mation. But much of the enterprise
value is locked up in how reliably it op-
erates, not just what it sells. This value
can be realized by building control ma-
turity.

Over the last six years, we have led
efforts at over fifty companies to
improve control maturity. Our experi-
ence in leading these engagements has
enabled us to reduce what can be a com-
plex and expensive process to a simple
set of straightforward and relatively
inexpensive steps. Our process is based
on the framework developed by the
Committee of Sponsoring Organiza-
tions (COSO). This framework is used
by public companies to comply with the
Sarbanes-Oxley Act, but don’t let that
frighten you off. If implemented judi-
ciously, this framework can be a power-
ful and effective tool for any company.
In the paragraphs that follow, I will share
key steps to a judicious implementation
along with tips to assist in making good

decisions along the way.
Assessment 1 –

Financial Reporting Risks
Conducting an assessment of finan-

cial reporting risks is a logical place to
start. Begin by mapping out each busi-
ness process (like purchasing) and sub-
process (like requisitions, receiving and
disbursements) and then evaluate the
relative risk by asking: how material are
the transactions which flow through this
process; what is the transaction volume;
how complex are the transactions; is
judgment or estimation involved; how
susceptible is the process to errors or
fraud? Most businesses have two to four
critical business processes that represent
the greatest risk of something going
wrong. By focusing on these critical
risks, control maturity can significantly
improve... and that can have enormous
value.

Tip – Taking time up front to care-
fully evaluate and document risks fo-
cuses the project and creates a roadmap
for where effort should be expended.

Assessment 2 –
Critical Controls

Now that you have assessed where
the risk lies, turn your attention to de-
fining objectives, evaluating risks and
developing controls over these critical
business processes. Ask what the objec-
tive of this business process is and what
could go wrong? Then design a control
structure that is responsive to the risks,
without going overboard. One thing we
have learned over the years is to econo-
mize on the number of controls and
make them really count. In most criti-
cal business processes there are some-
where between six and ten key controls.

If these key controls are carefully
designed, they can be very effective.
Ironically, stripping away redundant or
ineffective controls can oftentimes
improve the control structure while reduc-
ing processing costs. A couple of tips:

Tip – The best controls are built in
rather than bolted on. Controls work
best when they are part of operational
oversight. For example, analytical pro-
cesses like comparison of business
results with meaningful benchmarks can
be part of effective operational oversight.
If done at the right level of precision,
these analytical procedures can also be
effective controls.

Tip – By automating controls a com-
pany can improve control reliability and
reduce processing costs. Generally, this
is achieved by designing around exist-
ing software functionality.

Assessment 3 –
Corporate Culture

Most people think of controls as
activities that occur along a business
processing stream. They are right. How-
ever, cross-company policies that set
norms for how employees are expected
to behave and work together have a sig-
nificant impact on the effectiveness and
reliability of the control structure. In
fact, the impact of corporate culture can
be even more significant than the de-
sign of processing controls, and it is of-
ten overlooked as a place to devote sig-
nificant attention. Examples of cultural
controls include communication of core
values, hiring practices, internal com-
munication, employee development and
incentives. A significant resource for
understanding and evaluating cultural
controls is COSO’s supplemental guid-
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ance for smaller enterprises (Internal
Control over Financial Reporting – Guid-
ance for Smaller Public Companies, found
at coso.org/publications). Evaluating
and improving these controls can have
a pervasive impact on the control ma-
turity of a company.

We generally look at about 85 dif-
ferent key attributes of a company’s in-
ternal environment that can be
benchmarked against attributes found
in companies as they move up the spec-
trum of control maturity. We then as-
sess logical steps a company can take to
improve control maturity, some of
which can be implemented now and
some which can be rolled out as the
company continues to mature.

Assessment 4 –
IT General Controls

Depending on a company’s level of
dependence on technology systems, the
need for IT controls can vary greatly.
However, in every company, there are
two IT controls that should be evalu-
ated: change controls and user access
controls.

Simply stated, change controls help
ensure changes in a production
system have been properly approved,
developed, tested and validated. User
access controls isolate information
access and enable a company to prop-
erly segregate incompatible employee
duties. An often-used guide for evalu-
ating these controls is published by
ISACA (isaca.org) titled IT Control
Objectives for Sarbanes-Oxley 2nd Edition.

We generally evaluate a company’s
control structure against these and other
established benchmarks and develop
steps to remediate control deficiencies.

 Michael C. Knowles –
Business Consulting Partner
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to Businesses Group for Frank, Rimerman + Co.
LLP. He also leads the firm’s Consulting and Busi-
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Unlock Enterprise Value
Optimizing business processes, con-

trols and corporate culture can unlock
enterprise value. The four key assess-
ments outlined above can help a com-

pany to realize this value.
With proper planning and focus

these assessments can be done in a cost-
effective manner, and the benefits can
be enormous. ■

“
”

Optimizing business processes,
controls and corporate culture can

unlock enterprise value.
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Limit your risk from IRS winery audits
over ‘LIFO’ inventory pool issues

BY GARY QUACKENBUSH FOR

G&J SEIBERLICH & CO. LLP

Not since the controversy surround-
ing the Internal Revenue Service’s new
Uniform Capitalization (UNICAP) rules
in 1986 has there been such a stir among
Napa and Sonoma county wineries. The
current brouhaha focuses on potential IRS
policy changes that surfaced during a re-
cent spate of winery audits among those
using the LIFO (Last-In-First-Out) ac-
counting method.

When UNICAP became effective,
LIFO cost layers used to determine the
value of inventories were required to be
restated to determine taxable income – as
if UNICAP had been in place since the
time that LIFO was elected by the win-
ery. These changes were part of formal IRS
rule-making procedures announced a year
in advance, and firms had time to make
necessary adjustments.

Recently, however, the IRS has chal-
lenged the LIFO accounting process by
trying to determine whether wineries are
properly valuing ending wine inventories
and defining their dollar-value LIFO
“items” narrowly enough. In other words,
the IRS wants to expand the definition of
what should be included in the inventory
pool.

These new audits are not based on
public IRS policy announcements or
founded on any solid rationale linked to
official tax code changes, but they have
cost Northern California wineries hun-
dreds of thousands of dollars in legal, ac-
counting and related expenses.

More than two-dozen wineries have re-
ceived IRS audit notices, and at least two
wineries have elected to settle without a
court battle. At the same time, wineries

and professional service organizations have
come together to seek a long-term solu-
tion.

“We are working with the LIFO Re-
peal Coalition, Congressman Mike
Thompson’s office and tax experts from
24 CPA firms to address this problem,
such as Greg Scott with Pricewater-
houseCoopers and Leslie Schneider of
Ivin, Phillips & Barker in Washington,
D.C.,” said Kevin S. Alfaro, partner with
G&J Seiberlich & Co. LLP.

“This informal group is trying to
schedule meetings with the IRS in an ef-
fort to seek a compromise and to agree
upon an appropriate definition of LIFO
items. Our goal is to prevent further dis-
ruption of the wine industry and to con-
vince the IRS to step back and reconsider
what they are doing.”

Behind the Audits
Mr. Alfaro and others believe that the

Obama Administration wants to put an
end to the LIFO accounting method in
order to raise additional revenue (poten-
tially billions in LIFO reserves) and re-
duce the federal deficit. The government
is zeroing-in on companies such as winer-
ies, auto dealerships, oil companies, the
tobacco industry, food producers and oth-
ers to analyze varying cost structures asso-
ciated with each item they produce and
to look for inappropriate uses of LIFO.

“Rather than first conducting a wine
industry study and then establishing new
policy based on traditional rule-making
procedures followed by a public document
announcement, the IRS is aggressively
auditing wineries without published legal
authority that would provide a basis for

their attempts to enforce changes, man-
date revaluations and assess penalties that
no one saw coming.”

The government is currently conduct-
ing a research study of North Coast Cali-
fornia wineries to gather information,
however, this study is in progress and no
official findings or proposed tax adjust-
ments have been announced.

Rationale for LIFO
For decades many wineries have elected

to use LIFO to minimize the effects of
inflation and cost increases, realize tax sav-
ings and improve cash flow by expensing
inflation build up in inventory in order to
achieve a better balance between costs and
revenues. The income tax advantage of
LIFO is obvious: a reduction in current
income, leading, generally, to a reduction
in current income tax.

Until now, the LIFO pool index typi-
cally included just a few categories, such
as bottled wine, bulk wine and packaging
materials, expressed in both base period
cost and current period cost. These items
are added, and the total current cost is then
divided by the total base year cost to ar-
rive at the current year index. The index
is used to value an increment in the LIFO
inventory. The IRS is now saying these
few items are too narrow in scope and dis-
tort income.

According to Mr. Alfaro, the govern-
ment is saying that the wine industry has
been taking unfair advantage of the LIFO
process by treating all wine as if it were a
homogeneous product without breaking
out wine pool costs by each varietal, the
geographical appellation, purchased ver-
sus grown grapes, the length of aging, and
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packaging differences. He says the IRS
wants wineries to distinguish between dif-
ferent wines based on differing costs to
produce them and other criteria.

“The amount and types of varietals
used in wine blends may have changed
over time, so it would be very difficult, if
not impossible, to recalculate the value of
each element in the product mix back to
the year LIFO was adopted.”

Audit Risk Protection
Mr. Alfaro estimates that 25 percent

or more of his firm’s winery clients cur-
rently use LIFO and are at risk of an IRS
audit. He says that one way for wineries
to get audit protection is by proactively
filing special forms required to change
accounting methods before receiving an
IRS letter.

“Our job is to help our winery clients
navigate through this period of increased
IRS activity and to show them how they
can mollify audit consequences by taking
pre-emptive measures. By filing a change
in the method of accounting, a winery’s
existing LIFO reserve can be locked in and
an audit can be limited or put on hold (so
long as the filing is postmarked before the
date on the IRS audit notification letter),
giving the winery a much lower cost op-
tion to litigation,” he said. “An account-
ing method filing change costs a few thou-
sand dollars compared with the higher cost
of protracted legal action and possible ad-
ditional taxes, interest and penalties.”

Once an audit notification letter is re-
ceived, there is little that a winery can do
except defend what it has done. During
the IRS initial interview and subsequent
document comparative analysis phases to
follow, having detailed documentation on
each product is essential, as well as having
information about each product’s compo-
sition and use along with inventory cost
work papers.

Winery representatives must also be
able to show how long LIFO has been
used, the consistency of the product mix,

changes that have been made over the years
as well as the cost structure that has been
applied. It is important to identify cost
disparities from one product to another
and whether or not there have been any
distortions since the beginning of the
LIFO accounting method.

Kevin S. Alfaro, 43, is a partner with the
Certified Public Accounting firm of G&J
Seiberlich & Co. LLP. He earned a bachelor’s
degree in accounting and business manage-
ment at Sonoma State University and later
completed a master’s degree in taxation at
Golden Gate University. Mr. Alfaro is a mem-
ber of the American and California Institutes
of CPAs and is currently a board member of
Napa Community Bank, the Napa Wine Li-
brary and the St. Helena Boys and Girls Club.
Prior to joining the company, he was a tax
manager for Ernst & Young and PricewaterhouseCoopers in Sacramento and
San Francisco.

G&J Seiberlich & Co. LLP is the oldest full-service CPA firm in Napa
Valley and the first to specialize in many of the industries that make the region
unique. Founded in 1949, the company is currently celebrating 60 years in
business. With more than 50 employees and offices in Napa and St. Helena,
G&J Seiberlich & Co.’s accountants serve over 2,500 clients and are regarded
as experts in the financial issues facing the North Bay’s key industries including
wine, viticulture and agriculture, construction, health care and other profes-
sions.

“G&J Seiberlich & Co. has been in
the Napa Valley serving the wine and vine-
yard industries for 60 years. If you have
any questions regarding LIFO or other tax
and accounting matters, please give us a
call. We would be happy to discuss your
options,” Mr. Alfaro said. ■
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